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n December, 2009, Riverside 

Sheriffõs Association started 

collecting the 38,440 signatures 

necessary to qualify a ballot 

measure designed to preserve 

and protect the pension and 

pension benefits of safety em-

ployees employed by Riverside 

County. The preparation and 

planning for the initiative drive 

however, started long before the 

first signature was added to the 

petition.   

 As with any political 

campaign, we had to poll the 

voters to determine whether a 

ballot measure of this type 

would succeed.  Our county-wide 

poll was coincidentally followed 

by another state-wide poll on 

these same issues.  The results 

of both polls were very encour-

aging and clearly established 

that the public overwhelmingly 

supports protecting law enforce-

ment and firefighters pensions.  

 RSA General Counsel 

was then tasked with research-

ing the various legal issues. Cali-

fornia has a long history of litiga-

tion where competing parties 

battled over the form and sub-

stance of city measures, county 

ballots and state propositions.   

After reviewing past legal wars, 

and the resulting legal deci-

sions, we were ready for the 

next step ð writing the ballot 

measure in a manner to 

achieve our goals while care-

fully avoiding any legal pitfalls 

that befell others.   

 Ballot measures of this 

type are not without some 

precedent.  In November of 

2008, the voters of Orange 

County passed a one-sided 

measure that prohibited the 

Board of Supervisors from en-

tering into a final and binding 

agreement with Orange County 

employees that increased a 

retirement system benefit 

unless that increase was ap-

proved by a majority of voters.  

The Riverside County ballot 

measure gives the voters even 

greater authority; because with 

our ballot, any increase or de-

crease in a retirement benefit 

has to be first approved by the 

voters.  

 The next step was to 

submit the measure to the 

County Counsel so that County 

Counsel could prepare the offi-

cial Title and Summary that 

needed to be on the petition.  

You have to be ready to litigate 

at this point because the law 

requires the Title and Summary 

prepared by County Counsel to 

be neutral, accurate and unbi-

ased.    The concern at this 

stage is that the language used 

in drafting the Title and Sum-

mary may be so biased that it 

destroys any chance of the 

measure prevailing.  In this 

case, County Counsel prepared 

a neutral, fair and unbiased 

Title and Summary.  This is how 

County Counsel saw the meas-

ure: 
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            By: Dennis J. Hayes, Attorney at Law 

The Road to the Ballot Box 

  Title:   Initiative requiring a majority vote of the electorate for the 

Board of Supervisors to increase or decrease retirement 

benefits or pre-retirement death benefits of any public safety 

employee and requiring the County of Riverside to continue 

the current CALPERS (California Public Employee Retirement 

System) retirement formula.                                   (see page 2) 
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coverage and no controversy.   

The next step was to submit the signatures to the County.  

At this point, the County has the option of either adopting the 

ordinance without a vote or submitting it to the voters for ap-

proval.  If the Board of Supervisors adopts the measure without 

a vote of the people, the ordinance will nevertheless be in full 

force and effect as though adopted by the voters.  The hope is 

that the Board of Supervisors will use this opportunity to dem-

onstrate their commitment to law enforcement, firefighters and 

other safety employees by adopting the measure without the 

cost of having the measure submitted for a full vote of County 

residents.   

The measure not only protects the retirement benefits of 

law enforcement officers and firefighters from being raided by 

the County but protects the widows and orphans of those who 

make the ultimate sacrifice in service to their community.  We 

all wait to see what the Board of Supervisors will do next.  If 

the Board of Supervisors does not sign the Public Safety and 

Taxpayer Protection Act of 2010 into law, it will appear on the 

November Ballot for the voters to approve.  
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The Road to the Ballot Box continued from page 1 

If adopted by the voters of Riverside County, this measure would also require 

the County of Riverside to continue to offer the same CalPERS 3% @ 50 

Benefit Formula, or a substantially similar benefit for retirement of public 

safety employees as defined by CalPERS, even if CalPERS ceases to offer the 

3% @ 50 and even if the County of Riverside were to cease to contract with 

CalPERS. It would also require the County of Riverside to continue to offer 

the same, or substantially similar, pre-retirement death benefits to public 

safety employees. 

The Summary also included the following definitions: 

ñPublic Safety Employeesò for purposes of the measure are defined as all 

local police officers, local sheriffs, firefighters, safety officers, county peace 

officers, and school safety members, employed by a contracting agency who 

have by contract been included within the system. 

ñRetirement Benefitsò are defined as to include Service Retirement, Disability 

Retirement, Industrial Disability Retirement, Survivor Continuance and Re-

tiree Health benefits of public safety employees and their survivors. ñDeath 

Benefitsò are defined to include pre-retirement death benefits offered to bene-

ficiaries of public safety employees. 

As you can see from the Summary prepared by County 

Counsel, the ballot measure covers all public safety em-

ployees, including all police officers, local sheriffs, fire-

fighters, safety officers, and peace officers.  

Contrary to the party line of most politicians and the 

daily diatribe against public employees that saturates the 

media, this measure was well-received and very popular 

with the public.  In less than three months, 45,000 valid 

signatures were obtained.  Actually, 70,000 signatures were 

obtained but only 45,000 were found to be valid.  Signifi-

cantly, the average rate for gathering signatures was ap-

proximately 3,000 valid signatures per week.   

According to RSA President Pat McNamara, who led 

the campaign to pass this measure, the biggest surprise was 

the overwhelming support of the public.  All of the indi-

viduals collecting the signatures reported back that ballot 

measure was more popular with the public than any other 

measure they had ever seen.  Many people were so enthusi-

astic, they signed twice.  Of course, only one of those signa-

tures was valid but we appreciated the sentiment.  These 

signatures were collected with no advertisement, no press 

Summary: This measure, if adopted by the voters of Riverside County, would prohibit 

the Riverside County Board of Supervisors from taking any action to increase 

or decrease the current retirement benefit formula or increase or decrease the 

current death benefits to any past, current or future public safety employee or 

past, current or future beneficiary, without first obtaining a majority vote of 

qualified electors who vote on the matter. Voter approval would not be re-

quired for cost of living adjustments, salary increases, and annual leave or 

compensatory time cash-outs. 
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n the recent case of Bamonte v. 

City of Mesa, 2010 U.S. App. 

LEXIS 6188 (9th Cir., March 25, 

2010), police officers employed by 

the City of Mesa (City) contended 

that the City violated the Fair Labor 

Standards Act (FLSA) by failing to 

compensate police officers for the 

donning and doffing of their uni-

forms and accompanying gear. Be-

cause officers had the option of don-

ning and doffing their uniforms and 

gear at home, the district court deter-

mined that these activities were not 

compensable pursuant to the FLSA 

and the Portal-to-Portal Act.  On ap-

peal, the Ninth Circuit Court of Ap-

peals agreed that these activities 

were not compensable pursuant to 

the FLSA and affirmed the district 

courtôs judgment. 

The Portal-to-Portal Act of 1947 

relieves an employer of responsibil-

ity for compensating employees for 

activities which are preliminary or 

postliminary to the principal activity 

or activities of a given job. However, 

the court found exceptions to the 

Portal-to-Portal Act, for employees 

in battery, chemical and meat-

packing plants.  In those cases, 

changing clothes and showering 

were found to be an integral and in-

dispensable part of the principal ac-

tivity of the employment because 

changing of clothes on the em-

ployerôs premises was required by 

law, by rules of the employer, or by 

the nature of the work.  (See, Steiner 

v. Mitchell, 350 U.S. 247 (1956) 

[battery plant]; Alvarez v. IBP, Inc., 

339 F.3d 894, 902 (9th Cir. 2003) 

[meat processing plant]; Ballaris v. 

Wacker Siltronic Corp., 370 F.3d 

901, 903 (9th Cir. 2004) [silicon wa-

fer manufacturing plant].)  Applying 

the Portal-to-Portal Act, the courts in 

these cases held that the employer 

was required to compensate its em-

ployees for the time spent donning 

and doffing the specialized gear. 

 

In Bamonte, the po-

lice officers sought to 

extend the donning 

and doffing exception 

to their employment 

as patrol officers.  In 

Bamonte, the court 

reviewed the holdings 

in Steiner, Alvarez, 

and Ballaris and 

came up with a three 

part test: (1) whether 

the activity consti-

tuted ñworkò; (2) 

whether the activity 

was an ñintegral and indispensableò 

duty; and (3) whether the activity 

was de minimis.  The court further 

defined work as ñphysical or mental 

exertion . . . (1) controlled or re-

quired by the employer and (2) pur-

sued necessarily and primarily for 

the benefit of the employer. 

In Bamonte, the court held that 

with respect to law enforcement 

(other than motorcycle patrol), the 

activity of donning and doffing was 

not ñintegral and indispensable,ò i.e. 

ñnecessary to the principal work per-

formed and done for the benefit of 

the employer.ò  Rather than being 

required, donning and doffing at the 

workplace are entirely optional.  The 

officers identified no obligation that 

would be fulfilled by on-premises 

donning and doffing.  Rather than 

being for the benefit of the employer, 

the court held that reasons given by 

the officer were of sole benefit to the 

employee (risk of loss or theft of uni-

forms, potential access to gear by 

family members or guests, risk of 

performing firearm checks at home, 

discomfort while commuting, risk of 

being identified as officer while off-

duty, and risk of exposing family 

members to contaminants and bodily 

fluids from encounters in the line of 

duty).   

This decision does not affect the 

myriad of other tasks performed by 

law enforcement, such as report writ-

ing, which are compensable under 

the FLSA and cannot lawfully be 

performed ñoff-the-clock. 

Court Holds That the Donning and Doffing of Police Uniforms 

and Related Gear Are Not Compensable under the FLSA and 

Portal -To -Portal Act  

By: Dennis J. Hayes, Attorney at Law 

Dennis J. Hayes is a Labor Lawyer and General Counsel for the Riverside Sheriffsô Association      
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Membership Alert  
Check Your Beneficiary Designations Now!!  

Over the past 24 years I have had the honor of representing the spouses and families of peace officers killed in the line of 

duty throughout the State of California, as well as the families of officers who died from non-industrial causes. One, almost 

constant reality was, that there was little time, if any, to check and correct any errors on the officerõs list of beneficiaries on 

their retirement plan  and on their life insurance policies. This article will deal specifically with beneficiary designations, their 

importance, and how to update them. Further articles and information will be provided on issues such as the absolute need for 

a Power of Attorney, and other retirement and injury concerns. 

All too often I have unfortunately encountered situations where the real intent of the Deputy, as to the distribution of his 

life insurance proceeds and his retirement death benefits, is not followed because the Retirement Association and life insur-

ance carrier were forced to follow the designations made when the Deputy filled out his original documents when he entered 

the academy years prior to his death. Although, the Deputyõs circumstances may have changed with a divorce, or a marriage 

and children, unless he filed a new designation the original documentation will, under most circumstances, be relied upon by 

life insurance companies and the Retirement Association. Thus, there have circumstances where life insurance proceeds and 

survivor retirement pensions are being provided to ex-spouses, rather than the current spouse, and surviving children were 

initially denied retirement and life insurance proceeds because they were never added after they were born.   

The reasons for failing to update the information vary. Most Deputies, and indeed most people, rarely visit their benefits or 

retirement office after initially signing up for the benefits. In a day and age when the preference is electronic open enrollment 

and remote access to your benefits the likelihood of putting eyes on some of the most important paperwork you will ever fill 

out as a Deputy has been greatly diminished. 

In light of the tragic and sudden death of Deputy Sheriff Collier, now is a great time to take a personal inventory to assure 

that you have adequately prepared and provided for your loved ones.  I suggest that you go through the following checklist and 

immediately check to see if you have all of your bases covered. 

 

By: Attorney Jim Cunningham 

How to Check on Who You Designated as a Beneficiary: 

Under some circumstances SDCERA will tell you who your current beneficiaries 

are if you provide a signed written request to them. They advise however, that 

the preferred method would be to visit the SDCERA office at 401 West A Street, 

Suite 1300, San Diego, Ca, 92101, 619-515-0130, and they will pull your file 

and allow you to see your original paperwork.  If time is short, or the notion of 

going downtown is not high on your priorities, there are other options. Noting 

that the Retirement Association, and most other carriers, will use the last re-

ceived valid beneficiary designation form when benefits are to be paid, I recom-

mend that you submit a new Beneficiary Designation Form to update your 

beneficiary designations to make sure that the most accurate information is on 

file. The old designations will, under most circumstances, be null and void and 

your new designation will control. (see page 4) 

Beneficiary Designation: DSA members are 

covered under the Countyõs retirement sys-

tem, SDCERA.  At the time of hire each mem-

ber designates their choice of beneficiaries by 

filling out a document entitled, òSworn State-

ment ò. Thereafter, any changes to the benefi-

ciaries are done by filing out a Beneficiary 

Designation form while you are in service and 

by re-designating beneficiaries at the time of 

your retirement.  The people you name as 

beneficiaries will be eligible for death benefits 

ranging from a lump sum award of $3500.00 

to 100% of your pension for life depending 

upon the options chosen for distribution. In 

addition, you have also designated beneficiar-

ies for your Long Term Disability Plan, CLEA, 

your life insurance policies, and your individ-

ual retirement and brokerage accounts. 

These designations under most circum-

stances will determine who will receive the 

proceeds from these various plans. Thus, it is 

critical that they are up to date and accurate. 
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When to Change the Designation in the Future 

Certain events may trigger an immediate need to change or amend beneficiar-

ies. The most common are: 

1 . If one of your beneficiaries passes away before you do; 

2.  If you get divorced or remarried; (This is the one most people miss) 

3.  If you have a child or dependant added to your family; 

4.  If you establish a Trust which becomes the beneficiary; 

5.  If you have an address change for you and/or your beneficiaries. 

All of the above equally applies to all of your life insurance policies, disability 

policies, (Contact your Long Term Disability Carrier CLEA at 1 800-832-7333 to 

check on your beneficiary designations), Brokerage or Stock accounts, (If you 

have deferred comp contact your provider) and any other account that you 

have designated beneficiaries.  

 

I fully understand that to do what I recommend will take time and effort. How-

ever, knowing that you have protected you loved ones from years of pain and 

frustration navigating through the courts to determine your true intent, should 

be incentive enough to do this beneficiary check up today. If you canõt get right 

on it now, cut this article out and paste it to your mirror as a constant reminder 

to get it done. 

Check  
Your �%�H�Q�H�I�L�F�L�D�U�\�·�V

 

Where to Get the Forms: 

 You have four choices on where to get the SDCERA Beneficiary Designation 

form and instructions on how to fill it out: 

�x�� Download it at: 

 http://www.sdcera.org/PDF/beneficiary_designation_form.pdf  

�x�� Pick one up at the retirement office listed above: 

�x�� Pick one up at the DSA Office: 

�x�� Request my office to email you one. 

 

Once the form is filled out it can hand delivered or mailed directly to the retire-

ment office. If you mail it I would recommend return receipt requested to as-

sure the delivery and receipt. 

Check Your Beneficiary Designations  continued.. 

James J. Cunningham is a Workers Compensation Attorney  


